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Washington, D. C* January 30, 1970 

The Honorable the PRESIDENT OF THE SENATE 

•The Honorable the SPEAKER OF THE HOUSE OF REPRESEf^'ATIVES 

Sirs: 

I have the honor to present herewith the January 1970 report p=?r Gaining 
to activities in connection with the Age Discrimination in Employment 
Act of 1967 , as required by section 13 of the statute. 

Respectfully, 

/? 'faxt&Qr' 

Secretary of Labtfr 




PREFACE 



f '"his study is in response to section 13 of the Age Discrimination 
in Employment Act of 1967 (P-L. 90-202) which directs the .Secretary 
of Labor to submit annually in January to the Congress s report 
covering h:s activities for the previous year* 

This report was prepared in the Office of Research and Legislative 
Analysis, Vage an(^ Hour and Public Contracts Divisions under the 
direction of Irwin M. Volkow. 
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REPORT OF THE SECRETARY OF LABOR 



I. Introduction 

Section 13 of the Age Discrimination in Employment Act of 19&7 (ADEA) 
directs the Secretary of Labor to submit an annual report to the Congress 
in January covering his activities of the previous year, including an 
evaluation and appraisal of the effect of the minimum and maximum ages 
established by the Act and any recommendations for further legislation. 

This report is presented in accordance with this legislative requirement. 

II . Background 

As directed by Title VII of the Civil Rights Act of 1964, a study was 
undertaken by the Department of Labor to explore the problems of 
discrimination in employment, because of age. This study revealed that 
middle-aged and older persons were at a serious disadvantage in obtain- 
ing employment, in receiving training or being promoted, in keeping 
jobs once hired, and that the rate of unemployment- -especially long-term 
unemployment — was higher among such persons than among workers generally. 1 j 
It was also shown that arbitrary age limits were frequently set for jcbs 
where the age of the individual was not relevant to job requirements. 

In the 1966 Amendments to the Fair Labor Standards 4ct, Congress directed 
the Secretary of Labor to submit specific proposals for legislation 
which would promote the employment of the older worker on the basis of 
ability rather than age, and which would prohibit arbitrary age dis- 
crimination in employment. Subsequently, in January 1967 the President 
recommended that the Congress enact such a lav and the Secretary 
transmittfcl a draft proposal to the Congress a month later. The ADEA 
was enacted on December 15 , 1967 and became effective on June 12, 1968. 

III. Provisions of the Age Discrimination in Employment Act 

The ADEA prohibits discrimination in employment on the basis of age in 
matters of hiring, job retention, compensation, and other terms, 
conditions, or privileges of employment. Most employers 2 / of 25 or 
more persons are subject to the Act's pronibitions, as are public 
and private employment agencies serving such employers. Labor 



l/ The Older American Worker - Age Discrimination In Employment , Report 
of the Secretary of Labor to the Congress under Section 715 of the 
Civil Rights Act of 1964 , June 1965. 

2/ The term "employer" doe3 not include Federal, State, or 
governments . 
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organizations having 25 or more members; or which refer persons for 
employment to overed employers; or which represent the employees of 
covered employers, are also subject to the provisions of the statute, 

Protection under the Act is limited to individuals who are over 40 years 
of age until the 65th birthday. Age ^0 was selected as the lover age 
limit since that appeared to be the age at which discrimination 
generally became apparent, and also because it is the lover limit set 
in most State age discrimination laws. The 65 -year upper limit was 
specified because it is a common retirement age in American industry. 

Covered employers, employment agencies, or labor organizations, are 
not permitted to use printed or published notices or advertisements 
relating to employment which indicate any preference, limitation, 
specification, or discrimination based on age. 

Certain exceptions from the Act's prohibitions are provided. These 
relate to situations where age is a bona fide occupational qualification 
reasonably necessary to the normel operation of a particular business; 
where a differentiation Is based on reasonable factors other than age: 
vhere the differentiation is caused by observing the terms of a 
bona fide seniority system or any bona fide employee benefit plan 
which is not a subterfuge to evade the purposes of the Act; or where 
the discharge of an individual is for good cause. The Act provides 
that no employee benefit plan shall excuse the failure to hire any 
individual. 

Each employer, employment agency, or labor organization, covered by 
the lav is required to post in a conspicuous place on its preraises 
the official notice furnished by the Secretary ci ;abor which outlines 
the rights of individuals under the Act and provides information as 
to how to locate and contact the nearest office of the Wage and Hour 
and Public Col tracts Divisions. 

Enforcement procedures are similar to these of the Fair Labor Standards 
Act which the WKPC Divisions also enforce. The age discrimination 
lav specifically requires that before any legal proceedings can be 
instituted, attempts must be made to eliminate discriminatory 
practices through informal methods of conference, conciliation, and 
persuusion. Tt is only after such attempts have failed that the 
civil remedies and recovery procedures of the FI£A are available for 
enforcement of the APEA. 
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TV. Education and information activities 



During the past year, the Wage and Hour and Public Contracts Divisions 
have been and are continuing to conduct an intensive information 
campaign about the ADEA through every available channel of common I- at ion* 
National newspaper, radio and television associations were sent 
information regarding the provisions of the Act and the types of 
employment advertising prohibited. In addition, the communications 
media were provided with specially prepared presentations concerning 
the Act. Included were color film 0 , both short and long, which were 
shown on television and spot armcunce meats for radio. 

On numerous occasions in the past few months, these television spot 
films (30 seconds) have appeared between station breaks on network 
shows during "prime time". The estimated size of the viewing audience 
at any one of these times is numbered in the millions of persons. In 
addition, the local television stations in every major metropolitan 
area have also cooperated and have shown, ev a public service, the 
brief films provided by the Division!,. 

Field personnel as veil as the national office staff have participated 
in business, labor, professional, educational and other organizational 
meetings in order to provide the broadest dissemination of information 
aiiong employer and employee groups most likely to be affected. 

The Divisions have also been placing new and added enphasis on the role 
private citizens 1 groups con play in reducing the age barriers to 
employment, Senior citizen and "older worker" groups which have a 
particular concern for the employment problems of those whom the Act 
protects have been asked to help in making the Divisions 1 pamphlets, 
posters, and other materials available not only to their own members 
but throughout their communities* Reports from regional and field 
offices reveal an ever-increasing demand for speakers at meetings of 
all kinds, and for copies of leaflets about the Act in both English 
and Spanish. 

In fiscal 196% more than 11,000 compliance contacts were initiated 
directly with enployers to inform them of the provisions of the law 
and of their responsibility to comply. Such contacts in some cases 
opened employment opportunities to middle-aged and older workers, or 
corrected violative practices without need for enforcement action. 
Similar contacts were also made with employment agency and labor union 
representatives, in an effort to seek their active cooperation and to 
inform them of their responsibilities under the Act. 

While much has been acconplished, a great deal still remains to be done 
in achieving compliance with the Act. ITLans for the future include 
increased promotional activity and a conference to focus more attention 
on the problem of age discrimination In employment and ways to combat 
it. 
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V . Regulations and interpretatio ns 



During the past year, new sections verc addea to Title 29, Code of 
Federal Regulations, (Subchapter C of Chapter V), for the purpose of 
defining the recordkeeping and posting requirements under the Act, 
clarifying the Secretary of Labor’s rulemaking authority, and 
providing additional interpretative guidelines. 

Part 850 /RECORDS TO BE MADE OR KEPT RELATING TO AGE; NOTICES TO BE 
POSTED; ADMINISTRATIVE EXEMPTIONS/, which was first published as 
temporary regulations in the Federal Register on May 2 h, 1968, was 
nublished in revised form as a new proposal or August 26, 1969, with 
a 30-day period provided for comment. The revised regulations, as 
adopted, appeared in the Federal Register on December 4, 1969, end 
are now effective. They specify the form and types of records which 
must be kept by employers, employment agencies and labor organizations, 
set forth the posting requirements, outline the procedures by which 
administrative exemptions may be requested, and include the details 
of such specific exemptions. 

Although certain basic records such as the individual’s name, address, 
date of birth and rate of pay, are required to be kept by employers 
for 3 years, the period of retention for records relating, among others, 
to hiring, training, promotion, physical examinations, and help-wanted 
advertisements, was reduced ir. the revised regulations to one year in 
general, and to 90 days in the case of temporary employees. Employment 
agencies and labor organizations must also keep on file, as required 
by the regulations, records which relate to their responsibilities 
under the Act, as specified. 

Regulations, Part 8^0, was modified in June 1969 to include a specific 
exemption, granted under the Secretary’s rulemaking authority, from 
all provisions of the Act for employment programs under Federal grants 
or contracts which are designed exclusively to promote job opportunities 
for the disadvantaged. Included in the exemption, for example, are 
such activities under toe Manpower Development and Training Act and 
the Economic Opportunity Act. 

Part 860 /INTER Hli TAT IONS ] provides a practical guide to employers, 
employment agencies, labor organizations, and to persons protected 
by the Act, aa to hov the WKPC Divisions administer and enforce it. 
During 1969 two additional sections of these guidelines were published. 
These discuss the application of the Act to certain types of employee 
benefit and retirement programs, define the geographical scope of 
coverage and supplement certain subsections of the Interpretations 
as previously published. 
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Copies of the regulations end interpretations are included in 
Appendix A, 

VI, Compliance activit y 

During the first fev months of our experience undei the new law, Wage-Hour 
compliance officers were instructed to schdulo investigations con- 
currently with those made under the Fair Labor Standards Act and the 
other laws administered and enforced by the Divisions. After a careful 
study was made of this procedure, it appeared that violations of the 
Age Discrimination in Employment Act were more likely to occur in large 
business establishments which are generally in cucpMance with the Fair 
Labor Standards Act, rather than in smaller fi;irs Our compliance 
officers are therefore concentrating their efforts nov in areas where 
there is clearly the greatest need. 

More than 25,000 establishments were investigated in Fiscal 1969* the 
first full year of operation under the Act, to determine compliance 
with its provisions. Included in this number were special '"directed” 
Investigations which were arranged where there was evidence of dis- 
’nu .tory practices and where complaints were received. Overall, 
ghtly less than 500 establishments were fo,u;d in violation arid 
corrective action was taken. The violations were concentrated among 
establishments investigated under the program of directed investigations 
t • among those investigated as a result of complaints (Tables 1 and 2). 

O plaints are currently being received at a rate of approximately 
100 per month and are promptly investigated. 

The greatest number of violations, about half the tot°l, related to 
illegal job advertising by employers as well as employment agencies. 

There were two other types of violations which occurred with some 
degree of frequency: (l) the refusal by employers to hire workers 
aged hO to 65 on account of age; and (2) the failure of employment 
agencies to refer applicants in that age bracket. 

Illegal employment advertising was the most frequent noncompliance 
practice found in directed investigations. Aln»st half of the 
violations found in complaint investigations involved the refusal 
to hire applicants on account of age (Table 3)* 

Violations appeared to be slightly more prevalent in the southern regions, 
where 2.5 percent of all investigated establishments were found in 
soTie form of n one ompl lance with the Act, compared to 1,6 percent in 
nonsouthern regions (Table 4). 




5 



A £ mentioned earlier, a major emphasis in the enforcement program is on 
obtaining voluntary compliance with the Act through informal methods 
of conciliation, conference, and persuasion* It is only after such 
attempts have failed that the civil remedies and recovery procedures of 
the FL£A are available for enforcement of the age discrimination law. 

Efforts at conciliation have so far been generally successful, although 
legal action is presently under consideration in some cases. In the 
year just ended it was necessary to file only one lawsuit under the 
Act. In this instance the Secretary of Labor, after all efforts to 
achieve voluntary compl.' unce had failed, asked the Federal District 
Court in Chicago for a permanent injunction to restrain a transportation 
firm from violating the statute. 

It is particularly gratifying to note that the amicable settlement of 
individual complaints of age discrimination at local branches of a 
number of large, nationally known businesses resulted in widespread 
voluntary compliance by these firms on a nationwide basis. These 
firms include a large telephone company, a steel company, a food 
processing firm, an insurance company, an auto manufacturer, two 
supermarket chains end two railroads . 

Typical of individual complaints is the cose of a 55 -year old man who 
was denied employment as a warehouse worker because of his age. He 
had applied for the job in January 1968 (before the effective date of 
the ADEA) and again in July 1968 when he was told he was, at age 55 , 

"too old for the work". In January 1969 be applied a third time, was 
denied employment and furnished a "short form application" which stated 
there were no vacancies. As a result of the Divisions' efforts, the 
company offered him a job and paid him $1,599 in back wages. In addi- 
tion the company has since hired three other men over 40 years of age. 

In another case a 59-yeeu* old couple was offered employment and received 
a check for more than $2,bOO in back wages, because of the law and 
the Divisions ! activities. They had applied to the district manager 
of a chain store organization for work at one of the stores, which are 
customarily managed by husband-and-vife teams. The district manager 
wrote in reply that their resume merited consideration, but it was 
company policy to hire only persons under 55 for these positions. When 
a representative of the WHFC Divisions noted the couple's resume 
fully as impressive as those submitted by other applicants, a high 
official of the compaiy leached for the telephone, made a long-distance 
call to the couple, ana offered them a job. 

In still another case, three snack-bar employees, one age 62, another $0, 
and another 55 were discharged by their employer on the basis that he 
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thought business would improve if younger employees were employed (in 
discussing the discharge with one of the employees, the employer 
titated he wanted to put "young chicks'' to work). Confronted with the 
violation, the employer claimed the employees were discharged for 
inefficiency. The facts disclosed that the inefficiency claimed 
simply could not be substantiated. The employer also erred when he 
advertised for replacement employees between the ages of 21-35* There 
was a happy ending for the complainants. After the compliance officer 
pointed out the applicability of the AI2EA to the employer, these three 
employees were offered their jobs back and received back wages 
amounting to over $4,300. 

The Divisions have, as provided by the Act, supervised the financial 
restitution to persons who were denied either initial hiring, or 
certain job benefits for those who were already working. More 
importantly, however, in practically al] such cases the work of the 
compliance officers in the field has insured future compliance with 
the ADEA which, In turn, has resulted in immeasurable benefits such 
as proper cons idea ation f^r enployment and promotion for a large 
segment of our workforce composed of persons age 40 to 65 * 

Similar cooperation has been shown by employment agencies and labor 
organizations, and also from a number of newspaper and magazine 
publishers throughout the country who have printed notices about 
the ADEA as a public service to the Divisions and to their help-wanted 
advertisers . 

Deports were received from area office? of the Wage and Hour and Public 
Contracts Divisions concerning specified or implied age discrimination 
in help-wanted advertisements in each area. More than 125,000 employ- 
ment advertisements in l4l newspapers published in 93 cities were 
reviewed. Fever than one percent specified age limits in violation 
of the ADEA and about two percent implied age limits through the use 
of language such as f 'young man", ’"boy", "girl”, "recent graduate", etc. 
Abcut half of these ads using discriminatory language were inserted 
by employers who were probably covered under the ADEA (Tables 5 and 6). 

VII • State age discrimination lavs 

IXiring the last year, one additional State (New Mexico) has enacted a 
statute relating to age discrimination in employment. In addition, 
Maryland, Oregon, and Puerto jRico revised their existing age discrimi- 
nation statutes. Maryland reduced the minimum age limitation specified 
from 45 to 18 years of age; Oregon expanded its coverage provisions 
by removing the exemption provided to employers of less than six 
employees; and Puerto Bico provided for stronger penalties against 
violators of its age discrimination statute. 
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With the addition of New Mexico, there are ^ jurrently 27 States and 
Puerto Pico with age discrimination statutes in effect. The statutes 
in l6 of these States apply to employers, employment agencies and 
labor organizations; eight of these 16 statutes also apply to employ- 
ment by State and/or local governments. In eight additional States, 
the statutes apply only to employers or persons conducting business 
in the State. The statutes of two States (Illinois and Indiana) 
apply to employers, labor organizations and State government employment, 
but exclude employment agencies; while the Texas statute applies only 
to employment by the State and its political subdivisions . 

The age discrimination laws in three of the 27 jurisdictions do not 
specify age limitations, while about half of the remaining State lavs 
extend protection to persons aged 40 to 65. 

Unlawful employment practices specified in State lavs range from refusal 
to hire or discharge because of age as a minimum prohibition, to a 
combination of these practices including discrimination in compel isati on, 
terras, conditions, or privileges of employment. Adwrtising or pub- 
lishing or using application forms which suggest age limitati'' s, and 
excluding or expelling or discriminating in any way by labor u lions 
are some of the other prohibited practices lifted hy State in 
Appendix B» 

VIII. Appraisal of age composition and other matters 

Despite the forecast of a declining trend in the proportion of persons 
in the 40 to 65 year age group during the coming years, they will 
continue to represent a sizeable segment of the labor force {Tables 7 
and 8). The fact that the age composition of the population has not 
changed appreciably since the Act became effective combined with the 
experience gained m matters covered by the statute have led to the 
conclusion that a recommendation regarding farther legislation would not 
be appropriate at this time. 

In the first report under section 13 of the Act, which vas submitted 
to the Congress in January 1969, it vas indicated that the Divisions 
vere considering plans to make specific studies of three indxistries- -air 
transportation, banking, and electrical machine! y and equipment 
manufacturing- -where there vas a markedly lover percentage of employees 
45 years and older than is true of employment In general. 1 j Data 

available from secondary sources, including some unpublished material, 
vere thoroughly researched, but no useful data could be found. It vas 
not possible to obtain the additional resources necessary to design 
and carry out a survey yielding primary data. 



l/ This statement vas based on tabulation of data from J 'e i960 Census 
of Population, 
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Table 1. Tlumber of establishments investigated under the 

Age Discrimination in Employment Act by compliance 
status and type of investigation, June 21, 1968 - 
June 20, 1969 



Type of 
investigation 


: lumber 


of establishments 


: V instigated : 

; under ADEA : 


Found in 
compliance 
with ADEA 


Found in 
noncorapliance 
with ADEA 


Total 




24,763 


im. 


ADEA complaint 


66 2 


443 


202 


AEEA directed 


345 


150 


182 


Other programs a/ 


24,234 


24,170 


il4 



a/ Excludes investigations of establishments not covered under 
ADEA. 

Sources Wage and Hour and Public Contracts Divisions. 
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Table 3 . f'uimber 01 eatabll students in r.oncompl lance vith the Age Discrimination in Pmployioent Act by type Of Investigation 
noncompllance practice, June 21 , 1968 - June 20 , 19^9 
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Table k. Number of establishments investigated under ADEA and percent found 
not in compliance by type of investigation, region and area, 

June 21, 1968 - June 20, 1969 
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Table 5. Number of classified help -wanted newspaper advertisements using language considered 
discriminatory under the Age Die crimination in Employment Act, by region and area, 
October 26, 19&9 
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Table 6. Percent of classified help-wanted newspaper advertisements using language considered 
discriminatory under the Age Discrimination in Employment Act, by region and area. 
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Table 7- Number and percent of persons in civilian labor 
force age l6 years and over, by specified age 
groups, September 19&9 





• Civilian 


labor force 


Age groups 


: Number 

: (000) : 


Percent 


Total 


80 


100*0 


Under 40 years 


bO, 82 k 


50.4 


^0 to 65 years 


36^60 


45.5 


65 years and over 


3,301 


4.1 



Source: Baploynent and Ea r n lugs , Pureau of Labor Statistics, 

October” 19^9 
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■cc: Population Estimates, Summary of Demographic Projections , U. S. Bureau of Census, March l 4 , 1968, 
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U S. DEPARTMENT OK LABOR 
WAGE AND L A80R STANDARDS ADMINISTRATION 
WAGE AND HOUR AND PUBLIC CONTRACTS DIVISIONS 



PART 850 (29 CFR) - RECORDS TO BE MADE OR KEPT RELATING TC aGE; NOTICES 
TO BE POSTED; ADMINISTRATIVE EXEMPTIONS 



(Rt'\irintt'if from the Fait' rat Register of I)e\-rtrtf>er /. 



Title 29— LABOR 

hapfer V — Wage and Hour Division, 
Department of Labor 

SU^CHAPTER C— AGE DISCRIMINATION IN 
EMPLOYMENT 

ART 856 — RECORDS TO BE MADE OR 
KEPT RELATING TO AGE; NOTICES 
TO BE POSTED; AOMINISTP ATIVE 
EXEMPTIONS 

Change In Recordkeeping 
Requirements 

On August 26, 1969, there was pub- 
shed in the Federal Register (34 F.R 
*660) notice of a proposal to ievi.se 
art 850 of Title 20, Code of Federal 
eg illations, in order to change the tetu- 
jrary rocordmaking and recordkeeping 
*IuLrenienus promulgated under the Age 
Iscriminatlon in Employment Act of 
ifi? (29 n.S.C, 6 29) and section it of 
ic Fair X^aoor Standards Act of i938 
29 U.S.C. 211). 

Interested persons were invited to sub- 
lit written data, views, or argument, 
f ter consideration of all relevant matter 
resented, and pursuant to section 7 of 
le Age Discrimination in Employment 
ct of 1967 (29 U.S.C. 629' and section 
l of the Fair Labor Standards Act of 
>38 (29 USC. 211), and Secretary of 
abor's Orders No. 10 68 <33 F.R. 9729 ' 
id No 11-68 <33 F.R. 9G90> . the revj- 
on as so proposed is hereby adopted, 
ihjoct to the following changes: 

1. In subparacraph i2» of §859.3<b>. 
ie first sentence is dieted and tJie fol- 
ding sentence is (incited in its place: 
: hTty employer shall keep on file any 
n ploy re benefit plans such as pen.-' ion 
id Insurance plans, as well as copies of 
<y fcnli.irlty systems and merit system" 
hich are In writing, for the full petiod 
;e plan or system 3s in effect, and for at 
ast 3 year af>*r its tei ruination." 

2. Tn J 850 36, The first two sentences 
e designated as paragraph <ah 

3. In } 850.16, The words "paragraph 
> ' of this section" in the first sentence 
c changed to B50. 1 5 < b ^ of this part". 
4 In J 350 16, The word "prcNisians" 
i tlie Frst sentence U changed to "pro- 
bitlo'LS". 

5. In , 850 10,ThrfnJ!r >v .i,w p.\i pH 



a . ded 


and dcsima* 


«'d as pan 


ininh 


b) Any 


employer, err. 


ploy ii, rut a 


i'eiu'V. 


lab- 

| — ' w 


'? jit ion 


the acthi ! 


: fi of 


«tu_ 


MC 

mmSmm 1,1 1 *' n ' 


1 





wmen are exempt from the prohibitions 
of the Act under paragraph <a) of this 
section shall maintain and preserve 
records containing the same information 
and data that is required of employers, 
employment agencies, and labor organi- 
zations under 5§ 850.3, 850 4, and 850.5, 
respectively. 

This revision shall become effective 30 
days following the date of its publication 
In the Federal Register, 

Signed at Washington, DC., this 26th 
day of November 1969. 

Robert D. Moran. 

Acfrnlnfsf rotor, Wage and Hour 
and Public Contracts Divisions, 

PART 850— RECORDS TO BE MADE OR 
KEPT RELATING TO AGE; NOTICES 
TO BE POSTED; ADMINISTRATIVE 
EXEMPTIONS 



8501 Pvpore and r cope. 

Sybporf To Be Mod* or Kepi Iteo'ieg 

Jo Age, Notices To Bo Poitt-d 

850 3 Forms of records. 

850 3 Records to be kept by employers. 

850 4 Records + o be Kept by em ployment 
agencies, 

850 5 Records to be Kept by labor organ 
1 ;ons 

810 6 Availability of rcCvrcU fur lr*specH o n, 

850 7 Transcription* and jeporte. 

850 8 650 9 |Kceerved) 

850.10 N< . »l c es to be posted. 

850 11 Petitions for recordkeeping excep- 
tions. 



Sufcpoit C-- Actmini' 'iclive £*e;«j>Hor.i 

See, 

8.50 10 .VhvUnMrAtlve excmptloti 15 . p.- Vat- 
u' '.tree. 

850 10 SpcviSc f >er'., p*.i< «r»9 

AvuroRitr. Vhe pro-isioru of t Jv f * P.i.t o50 
Issued under sre 7 flJ fi04; 29 USC £<Y>: 
sec 11, 53 s^t « t iCiiO, xs amended, 29 U S C 
21 ). 

Subpart A — General 

§ 8,70. 1 l > «rjm*'p ;iml«<opr. 

<a) Scc’icu 7 of the Aor Di crimina- 
tion in Fm payment Act of 1967 the. c- 
inwfftT nfrned tn in tips part a r the 
Act 1 nil, .< I* \ : r Fccn't,MV of 1 .ibc \o 

i v'p i/o 1 1 ■ kc p.i.iT of ;c v ij-(U winch ;i . e 

nc.?t;-or*iy or a;-**:- up: nte f-r the acii'un':— 
t.Miioj; of Ti'c* Ac? in nceo: ib.ncr c:tn the 
I^wcr; cm .taii'.fd in : m *ir-n il of i .» Fair 
Labor St-H;.cr<rd* Art of 1 Kuup.irt B 



oi thi i part sets forth the recordkeeping 
and post u .g uquirernents which are pre- 
scribed by the Secretruy of Labor for 
employers, employment agencies, and 
labor organizations which are subject to 
the Act. Reference should be made to sec- 
tion 11 of the Act for definitions of the 
terms "employer", "employment agency'*, 
and "labor organization'’. General inter- 
pretations of the Act and of this part 
are published in Part 860 of this chapter. 
This part also reflects pertinent deleg a - 
lions of the Secretary of labor's duties 
to the Administrator of the Wage and 
Hour and Public Contracts Divisions. 

<b> Subpart C of this pari jels forth 
the Department of Labor’s rules under 
section 9 of the Act providing ihat the 
Secretary of I abor may establish teason- 
able exemptions to and from any or all 
provisions of the Act as he may find nec- 
essary and proper in the public interest 

Subpart B — Records To Be Made or 
Kept Relating to Age; Notices To Be 
Posted 

£ 850-2 Form* of record*. 

No particular order or form of records 
is required by the regulations in this 
Part 859. It is required oniy that the 
records contain in some form the infor- 
mation specified. If the information re- 
quired Ls available in records kept fur 
other purposes, or can be obtained readily 
by recomputing or extending data 
recorded in some other form, no further 
records are required to be made or kept 
on a routine basis by this Part 850. 

S 850.3 Record* lo be kepi by < inplo> rrs. 

\a> Kvr-ry employer >l all make and 
keep for 3 year. ">vaol or other records 
for each uf Lis employe* s wh : ch contain : 
'll N.ir.u: 

■ Addre^; 

■3' Pate uf birth; 

< 4 ' Otcv.pvV.ou: 

<5* f?.ne of pay, ami 
1 6 i 0,m j -on ^ ? Ion e » i m- d < vch we... k 
«b«G> livery employer who. in the 
regular coma.* of his l.'ni’.w, makes, ob- 
tains. or urvc-s. any personnel or employ- 
ment recu.ds related Vet the followdtvg, 
shall, except as provided in pibpara- 
graphs *3i and of this peragraph. 
■■/(■p than for a period nf i yer.r fjvni 
: rt ru’.t ■ >c thi- I ac'.ion to v n.-ni 

U.iV r« f n, C ■ ,d:t".a’ 

«ii ’ ii !■>;*; ■». cruif r.5, i.ne'i any 

'tii. r fu.r:i of iii ; •l(.*'meiu iu^-viry *vh' 

eve- sub.iii ?' <■’ '. > t’:r '.M. '!■ her "e- 

,-e r «f h. » ,«iu iL-^r.un: or tdbiT 



A-3 



notice of existing or antEiprtod bib 
ojxmings, includini' records pertaining 
the failure or refusal to lure any indi- 
vidual,, 

! iii Promotion, demotion, tranMer. >•> 
lection for training, layer, recal 1 . or dis- 
charge of any employe 1 , 

(iii) Jol orders submitted by the e;i - 
ployer to an employment agency or lnboj 
organization for recruitment of person- 
nel for job openings, 

f xv > Test papers completed by appli- 
cants or candidates for any position 
which disclose the results of any ♦.•m- 
ployer- administered aptitude or other 
employment test considered by the em- 
ployer in connection with any personnel 
action, 

<v> The results Of any physical exami- 
nation where such examination is con- 
sidered by the employer, in connection 
with any personnel action, 

ivl> Any advertisements or notices to 
the public or to employees relating to Job 
openings, promotions, training pro- 
grams, or opportunities for overtime 
work. 

Every employer shall keep on file 
any employee benefit plans such as pen- 
sion anc. insurance plans, as well as 
copies of any seniority systems and merit 
systems which are in writing, for the 
full period the plan or system is in effect, 
ahd for at least I year after its termina- 
tion. If the plan or system is not in 
writing, a memorandum fully outlining 
the terms of such plan or system and the 
manner in which it has been commu- 
nicated to the affected employees, to- 
gether with notations relating to any 
changed or revisions thereto, shall be 
kept on file for a like period. 

In the case of application forms 
and other p reemployment records of ap- 
plicants for positions which are. and are 
known by applicants to be. of a tempo- 
rary nature, every record inquired to be 
kept under subparagraph (1) of this 
paragraph shall be kept for a period of 
90 days from the dete of the personnel 
action to which the record relates. 

(4) When an enforcement action is 
commenced under section 7 cf the Act 
regarding a particular applicant or em- 
ployee, the Administrator may require 
the employer to retain .any record re- 
quired to be kept under subpara graph 
<1), (2), or <31 of this paragraph whch 
is relative to such action until the final 
disposition thereof. 



§850.4 t® be l^pl by tnrpJoy- 

menl *gr*icicf. 



< a > fl ) Ev e ry e mploy m ent a gene y 

which, in the regular course of its busi- 
ness, makes, obtains, or uses an; - records 
related to the following, shall. fr-erp 4 ns 
provirV-i ;*» subparagraphs and r ?> 
of this paragraph, keep them for a period 
<. ' yr.ir from the date of rim a * < n 

h ? records 




' T'l.lCO'lJC ** 

T '0 P” ‘ 'U?. is 

referred o r> ■ ploy.- v - n. o.v 

it;*, son ably anticipated job O'len^d 
■ iii * Jr-b orch is from cr n>!'\* s reek- 
in<7 individuals for Job openings: 

>iv» Job applications, resumes, or any 
other form of employment inquiry or rec- 
ord of any individual which identifies his 
qualifications for employment, whether 
fer s known jno opening nt the time of 
submission or for future rc r r rrol to an 
employe* 

<. v t Test papers competed hy app ,J - 
rants or candidates for any position 
w hich disclose the results of any agency- 
adminlsteiea aptitude or othet rrupicy- 
rnent test considered by the agency in 
connection with any referrals: 

<vl) Advertisements or notices relative 
'o lob openings. 

(2) In the case of p.ppltcat Ion forms 
and other preemploymem records of ap- 
plicants for positions which ni'\ and are 
known by Applicants to b*. of a tcropo- 
rary nature, every record require to be 
kept under subparagraph f t) c! this 
paragraph shall be kept for a period of 
90 days from the date of the making or 
obtaining of the record involved. 

<3.i When an enforcement action is 
commenced under section 7 of the Act 
regarding a particular applicant, tlm Ad- 
ministrator may require the employment 
agency to retain any record required to 
be kept under subparagraph < 1> or *2) of 
this paragraph which is relative to such 
action until the final disposition thereof. 

<b) Whenever nn employment agency 
has an obligation as an "employer” or a 
“lebor organization” under the Act, the 
employment agency must also comply 
with the recordkeeping requirements set 
forth In 5 850.3 or § 850.5, as appropriate. 

§ 850.5 Record* ro be kept L> litlmr or- 
snniialiom. 

(a i Every labor organization shall 
keep current records identifying its mem- 
bers by name, address, and date of birth 
ib) Every labor organization shad, ex- 
cept as provided in paragraph <c> of this 
section, keep for a period of I year from 
the making thereof, a n-cord of the name, 
address, and age of any individual seek- 
ing membership in tJv* or^ani/aMon, An 
Individual seeking *immbt rship is con- 
sidered to ho n person who files an p.pp'l- 
eMion for membership or v In some 
other manner, indkr.trs n specific in'on- 
t Ion to be considered for membership, 
bui does not Include any Individual who 
is serving for a stated limited probation- 
ary period prior to permanent employ- 
ment And formal union membership, A 
person who merely makes a Inquiry about 
• be Inbol* organized. on or, for example. 
About its peutra* pro* rpm, Is net eun- 
sid red to be an Tdividunl seekJirt mem- 
bership in * labo: or 'anuTtion. 

1 c * WI-t. an enforce Trent nction is 
t' , -r uneneef". i:nd«z /rctior 7 of the Ac. 
r e '* « rc 1 'n r !nt“>r oitaniz.Pion. the .\f- 
’’’irii'.lin’nr may rr, ; ni e the hiVm orga- 
n 7i’ ion to retain any iccvid p'nuuci to 
be kept under mi r i --n; h (<f thrt -rv- 
: * t * whr h j ; relative * -.m h ,v imn unld 

4 '.r fh^p. »■ i* t , * r * u , 



( f, ~ » ‘.Vht uf tv a leko r organization has 
fin r -’:\ r M; ■>;. a? /in "cm dc-ycr” or as an 
■U'i" : 1 a .-I t r*g f .'ey" under the Act, the 

habor organization must aho comply with 
hhc T -rdiCHpirig i .quire inciiUs set forth 
In 5 k&P.J ur j 850 a, as appropriate. 

§050/# of record* for in- 

s*pe4*liir». 

Place rccortfa are to V kept. The 
records requirca .o be kept by this part 
shall be kept svfe and accessible at ttiv 
place of employment or business at which 
tlm hi Ji . idiral to w hom they relate Is em- 
ployed or ha:. api>l>d for employment or 
me* “ber^lup, or at one or more estab- 
Msncd central recordkeeping offices. 

Oi l Ivspt't tfon of records . All records 
requhed by this part to be kept shall be 
made available for Inspection and tran- 
sertuMon hy authorized representatives 
of i he Administrator during business 
hour”, tcnciafiy observed by the office at 
which they ere kept or in the community 
generally. Whore records are maintained 
aJ a central recordkeeping office pursuant 
lo paragraph <p. > of this section, such 
records ^hall be iiiitde available at the 
ofr.ee at which they would otherwise be 
required to be kept within 72 hours fol- 
lowing request from the Administrator 
or h'. c authorized representative. 

£ 850.7 J run ^oriplJorv.* find rfporL*. 

Every person required to maintain rec- 
oi d< under the Act shall make such ex- 
tension. recompute lion or transcriptions 
of his records and shall submit such re- 
pnp’s concerning actions taken and lim- 
it a’ ions and classifications of individuals 
sot forth in records as the Administra- 
tor or his authorized representativ e may 
request in writing. 

850.8- 8.50.9 { .IcuTtrd] 

§ 850. 1 0 'Votirep !o he po led. 

Every employer, employment asency, 
and labor organization which h^-s an 
obligation under the Age Discrimination 
hi Employment Act of 1967 shall post 
and keep posted In conspicuous places 
upon its premiss the notice pertaining 
to the applicability of the Act prescribed 
by the Secretary of Labor or his author- 
heel representative. Such a notice must 
be posted ir prominent and accessible 
places where it ran readily be observed 
by employees, appl'cants for employment 
end union members. 

5 ?»5‘>. M Prli|i»in* for rv< ordk< r pi ri£ 
r \ri pfiori*. 

• a i SubruiS'ivr r f petitions for relief. 
^ch employer, employment agency, or 
Isbor organization w*ho for gcxid c^u.'ie 
wlslu s to maintain records In a manner 
other thm iciU’i f ed in this part, or fo 
b: relieved r>f presci ■ ‘ g certain rev'ords 
for h ** iK'riCK or oeriods prescribed 
.n this part, m.iy submit in writing 
?. petition to the Admbilstrator re- 
q* , e;-‘.;nr! rel;-.-:’ setting forth the 

’*e:*i:'s t l,r,r .*for Cbe 1 r»ror>yslng altrr- 
r ri‘h r:c »: •!*:■ f iijv ot record- ich n’ ion 
-uc-: • u. f N. 

-V ,m ( on j." fit ions. If. ^n rc- 
vu.'.v of 1’ c * >* • ? i 1 *j*i ind n f tcr <’* mjj|i*t*on 
of arq. ■>.* .4j.pi « j; >r J a ;e i:ui>.i- 
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gallon supplementary theret-o, the Ad- 
ministrator shall Pnd that the altema- 
tlvj procedure proposed, 11 granted, wlU 
not hamper or Interfere with the en- 
forcement of the Act, and will be of 
equivalent usefulness in its enforcement, 
the Administrator may grant the peti- 
tion subject to such conditions as he 
may determine appropriate and subject 
to revocation. Whenever any relief 
granted to any person Is sought to be 
revoked for failure to comply with the 
conditions of the Administrator, that 
person shall be notified in writing of the 
facts constituting such failure and 
afforded an opportunity to achieve or 
demonstrate compliance. 

tci Compliance after submission of 
petitions . The submission of a petition 
or any delay of the Administrator in 
acting upon such petition shall not re- 
lieve any employer, employment agency, 
or labor organisation from any obliga- 
tions to comply with this part. However, 
the Administrator shall give notice of 
the denial of any petition with due 
promptness. 

Subpart C — Administrative 
Exemptions 

§ 850,15 Administrative cxemptim <*; 
procedures. 

fa) Section 9 of tne Act provides that, 
‘ In accordance with the provisions of 
subchapter II of chapter 5, ot title 5, 
United States Code, the Secretary of 
Labor * • 'may establish such rea- 
sonable exemptions t-n and from any or 
all provisions of tills Act as lie may find 
neccssmy and proper in the public 
interect." 

<b> The authority conferred on ‘he 
Secretary by section 9 of the Act to 
establish reasonable exemptions will be 
exercised with caution and duo regard 
for the remedial purpose of the statute 
to promote employment of older persons, 
based on their ability rather than <uc 
and o prohibit arbitrary arc discrimina- 
tion in employment. Administrative 
action consistent with this statutory 
purpose may be taken under this sec tion, 
with or without a request therefor, when 
found necessary and pint^r U; the public 



Intel i. st in accordance with t^e statutory 
stand. lids. No formal procedmes have 
been pit.-cribed for requesting s' -en- 
action. However, a reasonable exemption 
from the Act s provisions w3U he fuanPM 
only if it is decided, after notice pub- 
lished in the Federal Register i;ivmg 
all interested persons an opportunity to 
present data, views, or arguments, that 
a strong and affirmative showing has 
been made that such exemption is 
in fact necessary and proper in the 
public interest. Request for such exemp- 
tion shall be submitted in writing to the 
Administ rater. 

§ 850.1 fi !>poi ilif corruption**. 

'a> Pursuant to the authority con- 
tained In section 9 of the Art and in 
accordance with the proced n't puaided 
therein and in § 850.15(b) of this part, it 
has been found nrccssaiy and piojx r in 
the public im-cicst to exempt from all 
prohibitions of the Act all activities and 
programs under Federal contracts, or 
grants, or carried out by the public em- 
ployment services of the several States, 
designed exclusively to provide employ- 
ment for, or to encourage the employ- 
ment of, persons with special employ- 
ment problems, including employment 
activities and programs under the Man- 
power Development and Trohiing Act of 
1962, as amended, and the Economic Op- 
(xjit unity Act of 1964, as amended, for 
persons among the loim-teun unem- 
ployed. hand Tapped, inewbc' s of minor- 
ity groups, older workers, or youth. 
Questions concerning l lie application of 
this exemption shall be refeireri to Mw 
Administrator for decision 

( b> Any nniplovei , employment 
agency, m labor oiuflni/ntmn the <uthl- 
ties of which are exnnpi fi« in the pro- 
hibitions of the Act under p u;i ;iaph «; j 
of this, section shah maintain and pre- 
serve molds containing the same in- 
fo; mat ion and data th;.f f. toqtiiicd of 
employers. employing:! jarjuu-v and 
labor oigan b .Pious nnnr i ; I ):,•.!) ! 8j(M. 
; nd 850 5. respect h fly. 

[K :i r Filed. !)»,• a, 
e . 00 a ir ] 
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U S. DEPARTMENT OF LABOR 

WAGE AND 'OUR AND PLJL.'C CONTRACTS DIVISIONS 



PART 860 (29 CFR} - INTERPRETATIONS 



(Reprinted from the Federal Re fitter vf fun" 21. I%H) 



Title 29 — LABOR 

Chapter V — Wage and Hour Division, 
Department of Labor 

SUBGfAPTM C — AGE DISCRIMINATION IN 
EMPIOYMENT 

PART 860 — INTERPRETATIONS 

Pursuant to authority In the Age Dis- 
crimination In Employment Act of 1967 
<29 U.S.C. 620) r 5 U.S.C. 301, and In 
Secretary’s Orders No. 10-G? and No, 
11-flP, there Is hereby added to 29 CFR 
Chapter V, Subchapter C, a new pert 
numbered 850 entit’od "Interpretations”, 
to read as set forth below. 

These are interpretative ’“ales, and are 
thus exempt from section 4 (a) and (c) 
of the Administrative Procedure, Act (5 
C SC. 533 fa) and (c>>. I do not believe 
such procedure or delay will sene a ‘use- 
ful purpose here Accordingly, these rules 
will be effective Immediately. 

The new Part 860 reads as follows: 

Sec. 

850.1 Purpose of thL pan. 

860 91 Age cUscriml nation within the ag-s 
bracket of 40-65. 

660 92 He:p wanted notices or advertise- 
ments. 

860.102 Bona fide occupational qualifica- 
tions, 

860 103 Differentiations based on reasonable 
factors other than age. 

Auvhobut: Tha provisions of this part rne 
Issued Under Si Stat. 602; 29 US C. 620, 5 
USC. 30 J 4 Secretary’s Order Wo. 10-68, and 
Seer -tary’s Order No. 11-68 

§860.1 Purpose of ihie pari. 

This part is In tended to provide an 
interpretative bulletin on the Age Dis- 
crimination in Employment Act of 1967 
like Subchapter B of this title relating 
to the Pair Labor Standards Act of 1938. 
Such interpretations of this Act are pub- 
lished to Provide "a practical guide to 
employers and employees as to how ttu* 
office representing the public interest in 
Its enforcement will seek to bpply it” 
(Skidmore v. Swift & Co , 323 U.S. 134. 
138) These interpretations indicate the 
construction of the law which the De- 
partment of Labor believes to be correct, 
and which will guide It ln the perform- 
ance of its administrative 8nd enforce- 
ment duties under the Act unless and 
until it is otherwise directed by authori- 
tative decisions of the Courts or con- 
cludes, upon reexamination of an 
interpretation, that it is Incorrect. 



§ 860.91 Discrlminaiion wilhin «he age 
bracket of 40--65, 

<a> Although section 4 of the Act 
broadly makes unlawful various types of 
ar?e discrimination by employers, employ- 
ment agencies, and labor organizations, 
section 12 limits this protection to In- 
dividuals who axe at least 40 years of 
age but less than 65 years of age. Thus, 
for example it Is unlawful in situations 
where this Act applies, for an employer 
to discriminate In hiring or in uny otner 
way by giving preference because of age 
to an individual 30 years old over an- 
other individual w'hc is within the 49-65 
age bracket limitation of section 12. Sim- 
ilarly, an employer will have violated the 
Act, in situations where It Applies, when 
one individual within the age bracket of 
40-65 is given job Preference in hiring, 
assignment, promotion or any other term 
condition, or privlleg » of employment, on 
the basis of age, over another Individual 
within the same age bracket. 

<b) Thus, if two men apply L; em- 
ployment to which the Act applies, and 
cne Is 42 and the other 52, the personnel 
ofSr.r or employer may not lawfully 
turn down either one on the basis cf his 
age; he must make his decision on the 
basis of other factors, such as the capa- 
bilities and experience of the two Indi- 
viduals. The Act, however, does not re- 
strain age discrimination between two 
individuals 25 and 35 years of age. 

§ 860.92 Help wanted notices or adver- 
tise men)*. 

(a) Section 4*e) of the Act prohibits 
"an employer, labor organization, or em- 
ployment agency” from using print; d or 
published notices or advertisements in- 
dicating any preference, limitation, 
specification, or discrimination, based on 
8^e, 

<b) When help wanted notices or ad- 
vertisements contain trims and Phrases 
inch as ’age 25 to 35.” '‘young,” "boy,” 
‘girl.” or ethers of a similar nature 
which indicate a preference for a par- 
ticular age, range of ages, or for a young 
age group, such a term or phrase dis- 
criminates against the employment of 
older persons and Is In violation of the 
Act, unless it ccmes within one of the 
exceptions, such as the one discussed In 
6 860.102. 



(c> However, help wanted notices or 
8 dverlist merits which Include a term or 



phrase such as “college graduate,” or 
other educational requirement, or speci- 
fy a minimum age less *hau <0, such as 
“not under 18,” or "not under 21." are 
not prohibited by the siatute. 

(d) The use of the phrase “state age" 
Ln help wanted notices or advertisements 
Is not, In itself, a violation of the statute. 
But because the request that an appli- 
cant state his age may tend to deter 
older applicants or otherwise Indicate a 
discrimination based on age, employment 
notices or advertisements which lr.:lude 
the phrase "state age,” or any similar 
term, will be closel. scrub.* zed to assure 
that the request is for a permissible pur- 
pose and not for purposes p.nscrlbcd by 
the statute. 

<e' There is no provision In the sta- 
tute which prohibits an individual seek- 
lrg employment through advei Using 
from specifying hi" own age. 

§860,102 Bona fid t occupational qual- 
ification 

(a> Section 4(f)(1) of the Act Pro- 
vides that "It shall not be unlawli 1 for 
an employer, employment agency, or 
labor organization • • • to take Bny 
action otherwise prohibited under 
subsections <a), (b)» cc), or <e> of this 
section where age is a bona fide occupa- 
tional qualification reasonably necessary 
to the normal operation of the paillcular 
business • * 

(b) Whether occupational qualifica- 
tions will be deemed to be "bona fide” and 
"reasonably necessary to the normal 
operation of the particular business”, 
will be determined on the Li sis of all 
the pertinent facts surrounding each 
particular situation. It Is anticipated that 
this concept of a bona fide occupational 
qualification will have limited scope and 
application Further, as this Is an ex- 
ception must be construed narrowly, 
and the burden of proof ln establishing 
that it npplies is the responsibility of the 
employer, employment agency, or labor 
organization which relies upo.. it, 

(c> 'Hie following are Illustrations of 
possible bona fide occupational qualifica- 
tions. 

<d> Federal statutory and regulatory 
requirements which provide compulsory 
age limitations for hiring or compulsory 
retirement, without reference to the in- 
dividual’s actual physical cone Ion at 
the terminal age, when such conditions 
arc clearly imposed for the safety and 
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convenience of the public. This excep- 
tion would aoply, for example, to cirllne 
pilots within the Jurisdiction of the Fed- 
eral Aviation Agency. Federal Aviation 
Agency regulations do not permit air- 
line pilots to engage in carrier opera- 
tions. is pilots, after they re:;', age 60. 

<*> A bona fide occupational Qualifica- 
tion will .also be recognized in certain 
special, individual occupational circum- 
stances, e g , actors required for youthful 
or elderly characterizations or roles, and 
persons ired to advertise or promote the 
j^aie of products designed for, and 
directed to appeal exclusively to. either 
youthful or elderly consumers, 
g 8M), 103 Differential ion* based on rev- 
ao liable factor* other iban a je. 
Section 4'f> <i) of the Act provides 
that "Je rhall not be unlawful for an 
employer, employment agency, or labor 
n: animation • • • to take any action 
o'hcnvise prohibited under subsections 
■ :i ■. ibu 'C' , or (o> cf this section * * # 
m 3ir.ro the differentiation is bawd on 
: c. ^enable factors other than age; • " 

No precise and unequivocal de- 
termination can be made as to the scope 
of the phrase ’differentiation based. on 
reasonable factors other than age.* 1 
Whether such differentiations exist must 
be decided on the basis of all the par- 
ticular facts and circumstances sur- 
rounding each individual situation. 

<c> It should be kept in mind that it 
w us not the purpose or intent of Congress 
In enacting this Act to require the em- 
ployment of anyone, regardless of age, 
who is disqualified on grounds other than 
age from performing a particular job. 
The clear purpose Is to insure that age, 
within the limits prescribed by the Act, 
Is not u determining factor in making any 
decision regarding hiring dismissal, 
promotion or any other terra, condition 
or privilege of employment of an indi- 
vidual. 



,'d) The reasonableness of a differenti- 
ation will be determined on an individual, 
case by case basis, not on the basis of 
any general or class concept, with 
unusual working conditions given weight 
according to their Individual merit. 







(e) Further, in accord with a long 
chain of decisions of the Supreme Court 
of the United States with respect to other 
remedial labor legislation, all exceptions 
such as this must be construed narrowly, 
and the burden of proof in establishing 
the applicability of the exception will 
rest upon the employer, employment 
agency or labor union which seeks to 
Invoke it. 

f f ) Where the particular facts and 
circumstances in individual situations 
warrant such a conclusion, the follow- 
ing factors are among those which may 
be reco grilled as supporting a differenti- 
ation based on reasonable factors other 
than aee: 

< 1 ) (1) Physical fitness requirements 
ha:ed upon preemployment or periodic 
physical examinations relating to mini- 
mum standards for employment: Pro- 
vided, however, That such standards are 
reasonably necessary for the specific 
work to be performed and are uniformly 
and equally applied to all applicants for 
the particular Job category’, regardless 
of age. 

<11 ) Thus, a differentiation based on a 
physical examination, but not one based 
on age, may be recognized as reasonable 
in certain job situations which necessi- 
tate stringent physical requirements due 
to Inherent occupational factors such as 
the safety of the Individual employees 
or of other persons in their charge, or 
those occur atlons which by nature are 
pprticularV hazardous: For example, 
iron workers, bridge builders, sandhogs. 
underwater demolition men, and othtr 
similar lob classifications which require 
rapid efexes or i high degree of speed, 
coordination, dexterity, endurance, or 
strength. 



(111) However. a claim for b differentia- 
tion will not be permittee 0 n the basis 
of an employer*? ass * tion that every* 



employee over a c r 
ttcular type of job 
Ically ur .ble to 
that job. There l 
example, to supp 
such is general!) 



i age in a tmt- 
/ becomes ohys- 
m the duties of 
Jical evidence, for 
.he contention that 
jt the case In many 
Instances, an Ljnvidual at age 60 ;nay 
ho physically capable of pei forming 
hi?\;,-liflm< on a job, whr r eas another 
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individual of age 30 may N> physically 
Incapable of doing so. 

<2) Evaluation factors such as quan- 
tity or quality of production, or educa- 
tional level, would be acceptable bases 
for differentiation when, In the individ- 
ual case, such factors are shown to have 
a valid relationship to job requirements 
and where the criteria or personnel pol- 
icy establishing such factors are applied 
uniformly to all employees, regardless 
of age. 

(g) The foregoing are Intended only 
as examples of differentiations based c * 
reasonable factors other than age. and 
do not constitute a complete or exhaus- 
tive list or limitation. It should always be 
kept In mind that even In situations 
where exTX'rience has shown that most 
elderly persons do not have certain qua!' 
Iff cat ions which are essentia! to thaq 
who hold certain jcV., some may haw 
them even though they have attained 
the age of 60 or 61, and thus discrlminn- 
t’on based on age Is forbidden. 

<h> It should also be made clear that 
a general assertion that the average cost 
of employing older workers as a group 
is higher than the averace cost of em- 
ploying younger workers as a group will 
not be recognized as a dlffcrcnviat'on 
under the terms and provisions of the 
Act, unless one of (he other statutory 
exceptions applies. To classify or cnoup 
employees solely on the basis of ane for 
the purpoGe of comparing costs, orfor 
any other purpose, necessarily rest? on 
the assumption that tfcj age factor alone 
may be used to justify a differentiation— 
an assumption plainly contrary to the 
terms of the Act and the purpose of Con- 
gress in enacting It. Differentials so 
Vaced would serve only to perpetuate and 
promote the very discrimination at 
which the Act is directed. 

Signed at Washington, D.C ., this IBth 
day of June 1968, 

Be* P. Robert sox 

Acting Admini, Irafor. 

IPJl. Doc. 68-7404; Filed. June 20, mi 
8.51 am] 
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Title 29— LABOR 

Chapter V — Vage and Hour Division, 
Department of labor 

LUBCHA t'ICK C — AGE DISCRIMINATION !K 
EMPLOYMENT 

PART 860 — INTERPRETATIONS 
Miscellantous Amendments 

Pursuant to the Age Discrimination 
in Employment Act of 1967 (81 St at. 
602; 29 U.F.C 620 and Score U; y s Or- 
ders No. 10-! J (33 FR 972a- and No. 
11-68 <33 F R. 9690', 23 CFH Part 8t0 
is hereby amended by adding thereto r.ew 
5 5 660.50, 869.95, 8G0.105, and 860 310. to 
read as set forth below 

As these new sections contain only in- 
terpretative rules and aie not substan- 
tive. subsections (b), <c). and <di of 5 
U.S.C. 553 do not apply. I do not believe 
that either general notice of troposed 
rule making and public participation 
thcreir or delay in effective date would 
serve a useful pu.pose here, Accordingly, 
these rules shad be effective immediately. 

1. The new 5 660.50 rads as follows: 

§860.50 “( 4»mpf n«alio», Inm*. condi- 

tions or privileges of employ m« Tit 

la’ Section 4 ( a r 1 1 5 of the Act rpeci- 
ties that h 5 c . unlawful fOi an employer 
“to fail or refuse jo hire or tc disci irge 
any jvdhidual or otherwise discriminate 
? gainst any Individual with respect to hi" 
compcn sat. on, terms, conditions, or privi- 
leges of employment, because of such 
individual's age;” 

« b > The term "compensation” includes 
a 1 ! types and methods of remuneration 
paid to nr on ochalf of or received by an 
emplo;. ce foi hi: 1 , employment. 

■ c' The phia^i* "terms, condition?., or 
pi i\ iligr : of ■\v r ' 1 oy:nvriL'‘ tncc-.ni js-i s a 
wi !■' and vailed range of jyb-re.'ated fac- 
tors Inrludinu. but not limited to. job 
si runty, advancement, status, and benc- 
Ii!s The follow ilia are examples of some 
of the more common terms, conditions, 
or piriVuc- of emplovmciit : Toe many 
and % aned ci..nlo\ec advantages gc fi- 
nally n i'.rdcil as beiiv: within lh^ 
ph.rasi* Jrirn c bcmT »s.” promo, ion. di- 
iiiOti"!! or other d;> r ipliniry f-chwi. 
liojjsol work ■including overtime ►, have 
; » 1 k y i ■ ic io'i:'.:* s:ck leave. v ac:«’ r :., 
ivhd.n r a iter r . vil-pment pie: r.oi.\ 

. : 1 m n ; . r i : r mrnt systems 

'..ntif. ujm <vi nittons as transfer. 

;. i >b n r-. iitmn. l:tvoiT arid je- 

.\T . . a on riot, will l.v domed to 



have violated the Act if he discriminates 
against any individual within its pro- 
tection because of age with respect to 
any terms, conditions, or privileges of 
employment, such as the above, unless a 
stitutory exception applies. 

i The new & 860.95 reads as follows; 
§860.95 Job applications 

'Hie term ‘ job applications ’, within 
the meaning of the recordkeeping regula- 
tions under the Act ^Part 850 of this 
chapter), ref vs to all inquiries about 
employment m applications for employ- 
ment or promotion including, but not 
limited tc, resumes or other summaries 
of the applicant’s background, It relates 
not only to prcemplo; men*, inquiries but 
to inquiries by employees concerning 
terms, conditions, or privileges of em- 
ployment as sj ceilied in .section 4 of the 
statute. As in the ease with help wanted 
notices or advertisements tsee § 860.92 
a request on the pnrt of an employer, 
employment agmoy, or labor organiza- 
tion for infome.tton such as 'Date of 
Bir.h” or "State Age” on an employment 
appl caUon form is not. in lUelf. a viola- 
tion of the Age Discrimination In Em- 
ployment Act of 1967 But because the 
request that an applicant state his age 
may tend to deter older applicants or 
otherwise indicate a dlscrimir at ion based 
ox. f.£?, employment application forms 
which request such Information in the 
above, cn any similar phrase, will be 
closely scrutinized to assure that ’lie re- 
quest Is for a permissible purpose and not 
for purposes proscribed by the statute, 
7 hat the purpose is not one proscribed by 
the statute should be m\de know n to the 
applicant, as by a reference on the appli- 
cation form to the statutory prohibition 
i,i kuKU.vc to the following effect: "The 
A:e D>ctlmi nation in Employment Act 
of 15C7 prohibits discriminate .m on I he 
basis of arr* with icsivcet to individuals 
who are a. least 10 but less than 65 years 
of nue." 

3. The ;ic v ! SjO >95 :ui±< as follows; 
§8fii>.iJ5 ii (■»*.:* r.e, M'nit.rhy 

Section i<iu2' of the Act provides 
that “It .'hall not be unlawful for an 
anpfov.r. employment agency, or labor 
oremu/ation •••.*■ -jorcric the tciiv..- 
a -xm a fide -y te:n * * * 

;» i-.' v: tin- Act 

> 1 Tri- . h a s-.-iv / y .v-:ern s:i <y be 
fp-.'iu'.Ld b.' .ueh :v. c e.p.-.c- 

::y. in ao.i-iv, \; y buna .-en;n:;v. 



system must be based on length of serv- 
ice as the primary eritericn for the 
equitable allocation of available employ- 
ment opportunities and prerogatives 
among younger and older workers. In 
this regard it ; hcuM be r.oted that a bona 
Frde seniority system may operate, for 
example, on an occupational, depart- 
mental. plant, or company wide uni 1 ' 
basis. 

• b> Seniority systems not only distin- 
guish between employees on the basis of 
their length of service the-, normally 
afford greater rights to these who have 
the ioa:*er service. T5ierefore, adoptioji. 
of a purported seniority sy^t»m which 
.^ivrs those with lo.iuir service lesser 
rights, and results in disci arge or less 
favored treatment to those within the 
protection of the Act, may, depending 
upon the circumstances, be a subter- 
fuge to evade the purposes” of the Act. 
Furthermore, a scnioiitj system which 
has the effect of perpetuating discrimina- 
tion which may have existed on the basis 
of ai?e prior to the tITcctive date of the 
Act will not be ocogitized “bona fide.” 

<c> Unless the essential terms and 
conditions of an alleged seniority system 
have bitr. communicated to the affected 
employees and can be shown to be ap- 
plied uniformly to all of tbo?e alTec'ed, 
regardless of age, it will also be re- 
garded os lacking the necessary bona 
fides to qualify for the exception. 

(d» It should be noted that senioiity 
•y stems which secret: ate. classify, or 
otherwise discriminate against Individ- 
uals on the bi. sis of race, cole:;, religion, 
sex. or national origin, are prohibited 
under Thle VJI of “he Civil Rights Act of 
1964. where that Act otherwise applies, 
Neither will such systems be regarded as 
“bona fide’" within the meaning of sec- 
tion 4 1 f 1 « 2 > of (lie A:e Discrimination 
in Kiuplovinent Act of 1967. 

4 IT.e i:e.v S 800.11 0 reads as .VIIc/am 

55 8 (iO ,1 It) f m olimtui v rclimiu nt be- 
iort- «*:«* 6.5. 

Section 4 ( f> |, J 1 of the Act pTovide.s 
that “It sli.i'I »,ot be unlaw ful for an em- 
ployer, employment agency, or labor or- 
ganization • • * to otwrve the teims 
of ■ • • any bona fide employee benefit 
plan such as a retirement, pensio*’, or 
insurance plan, wh^h h not a subtetfue^ 
to evade the purposr.xfof this Act. except 
Ih.'t no such vnipNiyi-r Ixneflt (Wan shall 
cxcu.p (he fnlhirr n. nice tt.v indivpluil 
* ’ 79ms. ll:e Act a ufh.vi i/es iuvu!- 

un:«ii-> - n lirenn' iil ij rcsj^xdjvc i^f 
pn.i’. idixt that >uch letinmcnt is pursu' 
arit to the terms of a rt tirrmcuit or n- 



v> 



sion plan meeting the requirements of 
section 4<f><2). it should, however, be 
noted in this connection that section 5 
of the Act directs the Secretary of Labor 
to undertake an appropriate study of in- 
stitutional and other arrangements giv- 
ing rise to Involuntary retirement, and 
report his findings and any appropriate 
legislative recommendations to the Pres- 
ident nd to the Congress. 

<81 Stat. 602: 29 U S C, 620, Secretary's Order 
No. 10-68, 33 F.R. 9729; Secretary’s Order No. 
31- 68. 33 P R «690) 

Signed at Washington, D.C., this 27th 
day of August 1968. 

Clarence T. Lundquist, 
Administrator. 

| F.R. , 38-10519; Filed, Aug. 29, 1968; 
8:50 am.] 
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Title 29 — LABOR 

Chapter V — Wage and Hou r Division, 
Department of labor 

S'JKHAPTtR C — AGE DISCRIMINATION IN 
EMPLOYMENT 

PART 860 — INTERPRETATIONS 
Miscellaneous Amendments 

Pursuant to the Age Discrimination In 
Employment Act of 196T (81 S*at. 602; 
29 U.S.C. 620) and Secretary’s Orders 
No. 10-68 (33 F.R. 9129) and No. 11-68 
<33 F,R. 9600) . 29 CFrt Part 860 is here- 
by amended by reviriug § 860 110. and by 
adding new §5 B6G.20, 860.75. 860.104, 
860 106, and 860.120 to read as set forth 
below. 

As these are interpretive rules and are 
not substantive, the provisions of 5 
U.3.C. 553 concerning notice of proposed 
rule making, public participation there- 
in, and delayed effectiveness of substan- 
tive rules, do not apply. I do not believe 
such procedure and delay will serve a 
useful purpose here. Accordingly, these 
rules shall be effective immediately. 

1, The revised 5 860.110 reads as 
follows; 

§ 860.110 IiiMiftmlury ret I re men l brf«»rc 
■ 'f m-65. 

Section 4 if '<2* of the Act provides 
that “It shall not be unlawful for an em- 
ployer, employment agency, or labor or- 
ganisation * * * io observe the terms 
of * * * any bona fide employee bene- 
fit -tii such as a retirement, pension, 
or , - u ranee plan, which is not a sub- 
terfuge to evade the purposes of Ibis 
Act, except l hat no such employee bene- 
fit plan shall excuse the failure to hire 
any individual * * ‘ " Thus, the Act 
ai r hurries involuntary ictiiemmt ir- 
nrpfttive of are. provide* that such 
icfiiemcr.t is pursuant to thr terms of a 
!tti:cn;cnl or pension plan meeting the 
lrquircmcnls of section 4 < f > < 2 • . Tills 
exception docs not apply to the invohm- 
t a retirement before 63 of employees 

who are not participants in the em- 
ployer's retirement or pension program. 
It -should be noted that section 5 of the 
Act <h reels the Secretary of l.abor to 
'ndertake an appropriate study of Insti- 
tutional and other ariamrcments giving 
rise lo involuntary retirement. ar,<i re- 
port his frndit gs and any appropriate 
legislative recommendations to the 
Pit -id i nt nivi to Coup less. 

2. The now 5 869 20 nads as follows: 

£ fl6rh.20 f,« iTgr.»j»l ))*•.'» 1 of i ot i r» 
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acts In places over which the United 
States has sovereignty, territorial juris- 
diction, or legislative control. These in- 
clude principally the geographical areas 
set forth In the definition of the tenn 
•‘'State” In section 11(1) . There, the term 
State Is defined to include "a State of the 
United States, the District of Columbia, 
Puerto Rico, the Virgin Islands. Ameri- 
can Samoa, Guam, Wake Island, the 
Canal Zone and Outer Continental 
Shelf lands defined In the Outer Con- 
tinental Shelf Lands Act. 1 ’ Activities 
within such geographical areas which 
are discriminatory against protected 
individuals or employees are within the 
scope of the Act even though the ac- 
tivities are related to employment out- 
side of such geographical areas. 

3. The new 5 360.75 reads as follows; 

§ 8 ( 30 , 7 ^ Wage rale reduction pro- 
hibited, 

Section 4<a)(3> of the Act provides 
that where an age-based wage diiTer- 
entlal is paid In violation of the statute, 
the employer cannot correct the viola- 
tion by reducing the wage rate cf any 
employee. Thus, for example, In a situa- 
tion where it has been determined that 
an employer has violated the Act by 
paying a 62-year-old employee a pro- 
hibited wage differential of 50 cents an 
hour less than he is paying a 30-year-old 
worker in order to achieve compliance 
with the Act he must raise the wage rate 
of the older employee t-o equal that of the 
younger worker. Furthermore, the em- 
ployer's obligation to comply with the 
statute cannot be avoided by transferring 
either the older or the younger employee 
to other work since the transfer itself 
would appear discriminatory under the 
particular facts and circumstances. 

4 The new £ B60.104 reads as fellows’. 

§ HbfVKH lliffi ri lubcjnn* i! Oil r i .1- 
mui.'i lil i* f.nl.»rx »»iln r lli.ni — 

Addition ,i1 exempli-*. 

1 a' EifrT^yruerif of Soiiul Sri uni v 
recipients, <li It Is considered discrim- 
inatory for an employer to sjxrify that 
he wifi hire only persons icccivlng old 
ace Social Security Insurance benefits. 
Such a specification could ttsuU in dis- 
crimination against other individuals 
within the ace group covered by the Act 
willing to woik under the wages and 
other conditions of employment i:i- 
volvcil. non though those wvc> ai d 
conditions may lx- peculiarly atliaetiw* 
to Fxbl security h-l I pic-ids. Sinnl.uly, 
rise sp(cifio.Pi-,n of Serial S-curjiy ic- 
c.i h :p> c.umvt be used a* w oiv.u r.iei.l 
vftnuce n» 1 *♦ 1 sons of sullcl' at ar-- to 
ho chTillr f 1 r old a r e benefits Thus, 
■.ibcn iso p'TM'iis apply for a iob. r > t . - 
a.o l‘>, :*« i-i the *.•>!,» r a^e 62 aui ;c- 



ceiving Social Security benefits, the 
employer may not lawfully give prefer- 
ence lu hiring to the older individual 
solely because he is receiving such 
benefits. 

(2) Where a job applicant under age 
65 Ls unwilling to accept the number or 
schedule of hours required by an em- 
ploye” as a condition for a particular 
job, because he ls receiving Social 
Security benefits and is limited In the 
amount of wages he may earn without 
losing such benefits, failure to employ 
him would not violate the Act, An 
employer's condition ?s to the number 
or schedule of hours may be "a reason- 
able factor other than age" on which to 
base a differentiation. 

ib) Employee testing. The use of a 
validated employee test is not, of itself a 
violation of the Act when such test is 
specifically related to the requirements of 
the job, is fair and reasonable, is ad- 
ministered in good faith and without dis- 
crimination on the basis of age. and is 
properly evaluated. A vital facto* in em- 
ployee testing as it relates to the 40-65- 
age group protected by the statute is the 
’test-sophistication’' or “U’&t- wise ness" 
of the individual. Yc unger persons, due 
to the tremendous increase In the use of 
tests in primary and secondary schools 
In recent i'ears, may generally have had 
more experience In test- talcing than 
older individuals and, consequently, 
where an employee test Is used as the 
sole tool or the controlling factor In the 
employee selection procedure, such 
younger persons may have an advantage 
over older applicants who ma/ have had 
considerable on-the-job experience but 
who due to age, are further removed from 
heir schooling. Therefore, situations In 
which an employee test is used as the 
sole tool or the controlling factor in the 
employee selection procedure will be 
carefully scrutinized to ensure that the 
test is for a permissible purpose and not 
for purposes prohibited by the statute. 

5. The new I 860.106 reads as follows: 
§ 800,106 Urnia fide apprt nliecdiip pro- 
grams. 

Age limitations for entry Into bona 
fide apprenticeship programs were not 
intended to be affected by the Act. Fntry 
into most apprenticeship programs lias 
traditionally been limited to youths 



undvr specified ages. This is in recogni- 
tion of the fact that apprenticeship is an 
extension of the educational process to 
prepare young men and women for skilled 
employment. Accordingly, the prohibi- 
tions contained in the Act will not be 
applied to bona fide apprenticeship pro- 
grams which meet the standards speci- 
fied in II 521,2 and 521.3 of this chapter. 

6. The new 5 860 120 reads as follows: 
§860.120 Com* and benefit* under rni* 
plnjeo benefit plan*. 

Section 4<f>(2) of the Act provides 
that it Is not unlawful for an employer, 
employment agency, or labor organiza- 
tion “to observe the terms of * * * any 
bona fide employee benefit plan such as 
a retirt.flent, pension, or insurance plan, 
which is not a subterfuge to evade the 
purposes of this Act, except that no sucli 
employee benefit plan shall excuse the 
failure to hire any individual • • •” 
Thus, an employer is not required to pro- 
vide older worker*: who are otherwise 
protected by the law with the same pen- 
sion, retirement or insurance benefits as 
he provides to younger workers, so long 
as *ny differential between them 1» in 
accordance with the terms of a bena 
fide benefit plan. Tor example, an em- 
ployer may provide lesser amounts of 
insurance coverage under a group insur- 
ance plar. to older workers than he docs 
to younger workers, where the plan is 
not a subterfuge to evade the purpose of 
the Act. A retirement, pension or insur- 
ance plan will be considered in compli- 
ance with the statute where the actual 
amount of payn nt made, or cost in- 
curred, In behalf of an older worker is 
equal to that made or incurred In behalf 
of a younger worker, even though the 
older worker may thereby receive a lesser 
amount of pension or retirement benefits, 
or Insurance coverage. 

(81 Stat. G02: 29 U.SC. 620. Secretary’s Order 
No, 1C '68. 33 F.R 9729; Secretary's CAder 
No. 11 68. 33 F.R. 9620) 

Signed at Washington, PaJ, this 3d 
c«iy of January’ 1969. 

Clarence T. Lundquist, 
Adminisfrafor, U'apc and Hour 
and Public Contracts Divisions. 

(F.R. Dx\ 69 *80; Filed, Jan. 8. I960; 

8 43 am.) 
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U S. DEPARTMENT OF LABOR 

wage and hour and public contracts divisions 

PART 860 (29 CFR) - INTERPRETATIONS 



( K* '^tinted from the Federal Register of June i 1 1 . 1909) 



Title 29 — LABOR 

Chapter V — Wage and Hour Division, 
Department of Labor 

SUBCHASER C — AGE DISCRIMINATION IN 
IMPLOYMENF 

PART 860— INfFRPRETATfONS 
Miscellaneous Amendments 

Pursuant to the Age Oiscrimination in 
Employment Act of 1967 (81 Slat 602; 
29 US.C. 620) aqd Secretary's Orders 

No. 10-68 (33 F R 9729> and No. 11-08 
(33 F.R. 9690), 29 CFR Part 860 is 
amended as set forth below. 

As these are interpretive rules and 
me not substantive . the provisions of 5 
U.S.C. 553 concerning notice of proposed 
rule making, public participation there- 
in. and d day in effective date do not 
apply I do rot believe such procedure 
and delay will serve a useful purpose 
here Accordingly, these ruics shall be 
effective immediately. 

1. A new 5 060 30 U added to read as 
follows: 

§8 ‘>0.30 

Con si do rli R the purpose of the proviso 
to section of the Act as indicated in 
the repoits of both the Senate and House 
Commit tot s (.see S. Kept. No 723, 90th 
Cong, 1st Scss , and H. Kept. No. 805. 
90th Com:.. 1st Soss.) it was clearly the 
intent of Congress that the term "em- 
ployee” in that proviso should apply to 
any pci .*>n who has a right k> bring an 
action under the Act, including an" Ap- 
plicant for employment. 

2. Paragraph ■ tn of 5 869 32 is revised 
to read as follows: 

§860.92 II. Ij, v> ,i nlril imii"-* u.lirr. 
ihrrm lit*. 



'))' When help wanted notices cr ad- 
vei lisrmrnSs contain terms and phrases 
Mich as " age 25 to 35, ' * your.r.” * boy." 
"Rlrl." 'college student.' "recent college 
graduate." or others of a similar nature, 
such a term or phrase discriminate-* 
against the employment of older persons 
and will be considered in violation of the 
Act. Such specifications a-s "age 40 to 
50." "age over 50," or 'age over 65 ' are 
also considered to be prohibited. When 1 
such specifications as "retired person" or 
"supplement your pension" are intended 
and applied as to discriminate against 
others within the protected group, they 
too are regarded as prohibited, unless 
one of the exce|.it ions ajipb'cs. 

1 ''iMif-'fijti!! J 3 I'd 




3. In 5 860.95, the existing language Is 
designated as paragraph (at, and a new 
paragraph (b) is added *o vead as 
follows: 

§ 860*93 Job appl imliofi*i, 

• « « 4 « 

<b) An employer may limit the active 
Period of consideration of an applicaticn 
so long as he treats all applicants alike 
regardless of age Thus, for example, If 
the employer customarily retains em- 
ployment applications In an active status 
for a period of 60 days, he will be in 
compliance with the Act if lie so retains 
those of individuals in the 40 to 65 age 
group for an equal period of considera- 
tion as those of younger persons. Fur- 
ther, there is no objection the 
empioyer advising all applicants of the 
above practice by moans of a legend on 
his application forms as long as this does 
not suggest any limitation based on aue. 
If it develops, however, that such a 
legend is used as a device to avoid con- 
sideration cf the applications of older 
persons, or otherwise discriminate 
against them becau™ of age, there wou’ . 
then appear to be a violation of tne all. 
It should be noted that this position in 
no wry alters the recordkeeping require- 
ments of the Act which are set forth In 
Part 850 of this chapter 

4. In 5 860.104, a new* paragraph (ci 
is added to read as follows: 

§860.101 nifirrcniiaimn* ha ted on 
rrn-mublr fmlnr- oilier ih.ui ii^r — 
Additional CMitnplc-. 

• • • 4 4 

c> Refusal to hire relatives of <ur. 
rent ciNp/ovccs. There is no provision in 
the Act which would prohibit an em- 
ployer, employment agency, or labor or- 
eani?aUo:i from refusing ta hire individ- 
uals within the protected age group not 
bcc?,use cf their age but bee rum they 
five relatives of persons already employed 
l>y the firm or organization involve- 1. 
Such a diJTcvcntUticn would appear to 
l>e br sed o n "reasonable factors other 
than are." 

5 Section 8C0.110 is revised to ic.ui a* 
fellows: 

g 860.110 (n-torniii.iri n Irn tiw iil L< f< ro 
ape 65. 

(r) Section 4<f><2i of the Art pro- 
vides that "It shall not be unlawful for 
nn employer, employment acency, or 
labor organization • • • to observe the 
terms of * * * any bona fide employee 
benefit plan such as a rctir< input, pen- 
sion. or insurance plan, which is iw»t a 
sutler fuec to evade the purpeves of (Ins 
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Act, except that no such employee benefit 
plan shall excuse the failure to hire any 
individual * * Thus, the Act author- 
izes involuntary retirement Irrespective 
of ag<», provided that such retirement is 
pursuant to tne terms of a retirement or 
pension plan meeting the requirements 
of section 4(f) (2) . The fact that an em- 
ployer may decide to permit certain 
employees to co: inue working beyond 
the a£e stipulated in the formal retire- 
ment program does not, in and of itself, 
render an otherwise bona fide plan in- 
valid insofar as the exception provided 
in section 4(f)(2) is concerned. 

<b> This exception does not apply to 
the Involuntary retirei lent before 65 of 
employees who are not participants in 
the employer’s retirement or pension pro- 
gram. It should be noted that section 5 
of the Act directs the Secretary of Labor 
to undertake an appropriate study of 
institutional and ether arrangements 
giving rise to involuntary - retirement, 
and report his findings and any appro- 
priate legislative recommendations to the 
President and to Congress. 

6. Section 8G0.120 is revised to read as 
follow’s: 

§ 860.120 Co>tt< and lx'iii-fil* umler 
empln>ec ixmcfil plan*. 

(a) Section 4(f)(2) of the Act pro- 
vides that it is not unlawful for an em- 
ployer, employment agency, or labor or- 
ganization ’ to observe the terms of • * • 
any bona fide employee benefit plan such 
as a retirement, cnslon, or insurance 
plan, which Is not a subterfuge to evade 
the purposes of this Act. except that no 
such employee benefit plan shall excuse 
the failure to hire any Individual * * •” 
1 hus, an employer is not required to 
provide olde r v jrkers who are otherw ise 
protected by the law with the same pen- 
sion, retirement or insurance benefits as 
he provides to younger w orkers, so long 
as any differential between them is in 
accordance with the terms of a bona 
fide benefit plan. For example, an em- 
ployer may provide lesser amounts of 
insurance coverage under a group In- 
surance plan to older workers than he 
does to younger w orkers, w here the plan 
is not a subterfuge to evade the purposes 



of the Act. A retirement, pension, or 
insurance plan wiU be considered in 
compliance with the statute whore the 
actual amount of payment made, or cost 
Incurred; in behalf of an older woikrr 
is equal to that made or incurred in 
behalf of a younger worker, even though 
the older worker may thereby receive a 
lesser amount of pension or retirement 
benefits, or insurance coverage. Further, 
an employer may provide varying bene- 
fits under a bona fide plan to employees 
within the age group protected by vhe 
Act when such benefits are determined 
by a formula involving age and length 
of service requirements. 

<b> Profit-sharing plans: Not all em- 
ployee benefit plans but only those sim- 
ilar to the kind enumerated in section 
4(f) (2) of the Act come within this pro- 
vision and a profit-sharing plan as such 
would not appear to be within it c *rrms. 
However, where it is the essenLH purpose 
of a plan financed from profits to pro- 
vide retirement benefits for employees, 
the exception may apply. The "bona 
fldes - ’ of such plans will be coi^idercd 
on the basis of a T l the particular facts 
and circumstances. 

(c) Forfeiture clauses in retirement 
programs: Clauses in retirement pro- 
grams which state that litigation or par- 
ticipation in on> manner in a formal 
proceeding by an employee will result 
in the forfeituie of his rights are unlaw- 
ful insofar as they may be applied to 
those who seek iCdress under the Act. 
This is by reason of section 4(d> which 
provides that it ‘’shall be unlsw'ful for 
an employer to discriminate against any 
of ills employees * * * because such In- 
dividual * • * has made a charge, testi- 
fied, assisted, or participated In any man- 
ner in an Investigation, proceeding, or 
litigation under this Act.” 

(81 6tat. 603 ; 3 USC. 620. Secretary's Cr* 

<W No. 10 £8, 33 P R. 9729: Secretary's Or- 
der No. ll-W, 33 P.R C09O) 

Signed at Washington, D.C , this 17th 
da.- of June 1969. 

Robert D. Moran, 
Administrator, Wcge and ft our 
and Pvbfrc Contracts Divisions. 

[FR Doc. 63-7371; RKj, June 20, 1909; 

6 50 a m | 
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